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Provisional measures in
The Gambia v. Myanmar case before the ICJ:

The Case for Making Myanmar’s Report Public

Erin Farrell Rosenberg, John Packer, Fernand de Varennes
Executive Summary

On November 11,2019, The Gambia filed an application at the International Court of Justice
(ICJ) instituting proceedings against the Republic of the Union of Myanmar for violations of
the 1948 Convention on the Prevention and Punishment of the Crime of Genocide in respect
of the Rohingya group. The case was brought pursuant to the Convention’s obligations that
are considered erga omnes (owed to the international community as a whole) and erga
omnes partes (owed by all member States to the Convention). In other words, a public
interest case.

On January 23, 2020, the ICJ issued an order requiring Myanmar to take measures to
prevent the risk or possible recurrence of genocide against the Rohingya minority and to
preserve evidence of the 2017 attacks. Myanmar is required to report periodically on the
measures it has taken to comply with the Order. The purpose of the provisional measures
reporting requirement is to permit the Court to assess the appropriateness and adequacy of
measures taken and to consider whether additional measures may be merited. Myanmar's
two reports filed to date have been classified confidential, available only to the Court and
The Gambia. Myanmar’s third report is due in the coming days.

The Genocide Convention is of direct interest to the 150 other States parties to the treaty
in addition to The Gambia and Myanmar. Each State party has both obligations and
rights relating to the situation and the case itself. Nonetheless, the confidential nature
of Myanmar’s reporting does not permit these States to assess their own obligations or
rights. The confidential reporting also precludes the UN Security Council from ensuring
that it is fulfilling its obligations relevant to maintaining and restoring international peace
and security with respect to the situation in Myanmar. Most importantly, confidentiality
excludes the victims, the Rohingya themselves, from knowledge of the specific process
or from being active participants in ensuring Myanmar's compliance with the Order. For
these reasons alone, the ICJ should re-evaluate its approach to confidentiality and make
Myanmar's reports publicly available. Publication would be consistent with the letter and
spirit of the Genocide Convention and with the UN Charter and correct the existing practice.

The coup d'état of February 1,2021 has changed the circumstances of the case, increasing
risk for the Rohingya and causing greater confusion as to intentions of the military junta
with the real prospect that the junta will be shielded through confidentiality while the States
parties and the victims remain in the dark. In the current crisis, it is all the more critical that
Myanmar's reports be made public without delay in order for the international community
as a whole, including the Rohingya as victims, to see, assess and draw conclusions on any
measure which Myanmar has (or has not) taken.



Introduction

After the February 1, 2021 military coup d'état’ and the subsequent widespread violence,'
including hundreds of killings'™, against pro-democracy protesters, the world's attention is
once more focused on Myanmar. Yet, while the military coup d'état dominates headlines,
justice for the ongoing genocide against the Rohingya remains unrealized. Moreover, the
Rohingya themselves remain in the dark about key processes affecting their vital interests
and without direct voice regarding their future.

Amongst the current turmoil, the genocide case of The Gambia v. Myanmar before the
International Court of Justice (ICJ) continues, as does Myanmar's obligation to file progress
reports on its compliance with the provisional measures ordered by the ICJ in January
2020 (Order)." Myanmar's reports are filed confidentially, preventing other States, human
rights organizations, the United Nations Office of the High Commissioner for Human
Rights, and the Rohingya themselves from learning their content. In an August 2020
opinion piece as a part of OpinioJuris’ “Rohingya Symposium”, authors Abbot, Becker and
Gelinas-Faucher argued that the confidential status of Myanmar's reports represented “a
missed opportunity” and presented a compelling case for the Court to consider making the
reports publicly available “at least on a going-forward basis." For their own part, Rohingya
representatives have been left to speculate on the contents of Myanmar's reporting and
the Court's evaluation thereof while seeking informally to contribute valuable information
and analysis."

The failure to publish Myanmar's reports on compliance with the provisional measures
Order is directly germane to the current situation in the country as a whole and immediate
heightened risk to the Rohingya in particular and the associated or similar risks for
other ethnic and religious minority groups. This is of urgent concern to the international
community as a whole, not least for the threat to regional peace and security at the core of
the Genocide Convention and the United Nations Charter-based system which underpins it.

In the specific terms of the ICJ's issuance of the provisional measures Order, nearly a
year and a half later the confidential status of Myanmar's reports remains unjustified,
unnecessary and unwarranted and is weakening prima facie the effectiveness of the
provisional measures, preventing interested third parties (such as other States, human
rights organizations, the United Nations, and Rohingya advocacy groups) from being able
to monitor or engage with Myanmar’s reports, and ultimately resulting in the ICJ itself
potentially not receiving all of the relevant information needed to ensure its Order is in fact
being complied with. Moreover, the real-time nature of risks of the Rohingya genocide and
its larger context constitute real pressing threats for which the Court cannot sensibly or
justly remain with the parties cloistered in some distant and private process suspended
from the very situation which its provisional measures are intended to protect against.
Rather, the military coup and the ensuing violence substantially compound the urgent
need for increased international attention and engagement in ensuring that the Rohingya
people are protected from further genocidal acts and that evidence of the previous



alleged genocidal acts is not destroyed. Further, it is beyond now manifestly urgent that
publication of Myanmar's reports be at the service of the public interest for which the
Genocide Convention is founded and in this case explicitly invoked, such that the conduct
of Myanmar (notably the coup leaders now in control) be fully exposed, fully scrutinized
by all those affected and interested, and all possible steps may be taken including further
measures by the Court if and as appropriate.

SOOO
I. Background on the ICJ case and the provisional measures

The Rohingya are an ethnic minority group that reside primarily in Rakhine State, a province
of Myanmar that borders Bangladesh. The Rohingya have suffered decades of violence,
discrimination, and persecution at the hands of Myanmar’s government authorities and
military,""which culminated in Myanmar's 2016-2017 genocidal attacks, which they referred
to as ‘clearance operations’, against the Rohingya civilian population; these attacks
included mass killings, torture, rape and other forms of sexual violence, the destruction
of property and burning of entire villages." According to the United Nations’ Independent
International Fact-Finding Mission on Myanmar (FFM), approximately 10,000 Rohingya
were killed and three quarters of a million Rohingya were forced to flee to Bangladesh to
escape the violence.* Before concluding its work in 2019, the FFM concluded that “the
Rohingya people remain at serious risk of genocide”

On November 11, 2019, The Gambia instituted proceedings* against the Government of
Myanmar for violating its obligations under the 7948 Convention on the Prevention and
Punishment of the Crime of Genocide (Genocide Convention)® and requested provisional
measures be ordered by the Court in order to “protect against further, irreparable harm to
the rights of the Rohingya group under the Genocide Convention” X

OnJanuary 23,2020, the ICJ ordered four provisional measures against Myanmar,X* namely:
1) to take all measures within its power to prevent the commission of all acts of genocide; 2)
to ensure that the military, as well as any irregular armed groups, organizations or persons
under its control, do not commit acts of genocide; and 3) to prevent the destruction and
ensure the preservation of evidence related to allegations of acts of genocide* The final
provisional measure requires Myanmar to report on the measures it is taking to comply
with the Order, initially four months after the Order and then every six months thereafter.x
Myanmar has so far filed two reports, with its third report due this month (May 2021).

The issuance of the provisional measures Order, decided unanimously, led to a wave of
excitement and raised the expectations of the Rohingya people that they might finally
receive some respite from the ceaseless persecution that they have endured. These
hopes were however soon tempered by the fact that Myanmar’s reports were to be filed
confidentially, leaving the Rohingya community and other interested observers unable
to assess what actions, if any, Myanmar was taking. Indeed, despite an appeal from
30 Rohingya representative groups addressed to the Court on June 19, 2020 expressly



requesting publication (inter alia, so they could, as the most affected and close to the
situation, know and evaluate the representations made by Myanmar), the ICJ has so far
as known neither responded to nor acknowledged receipt of this communication from
the victims. " And despite the obvious deterioration in the situation, the unexplained and
unjustified confidentiality of the Court’s choice of process persists with evident prejudices.

Il. Why Myanmar’s progress reports should be made public by the ICJ

A. The relationship between the administration of justice and publicity
of proceedings

Before discussing the reasons why Myanmar's reports should be made public, it is
worth first asking why they are confidential. Publicity of court proceedings assists in the
proper administration of justice by supporting the search for truth and ensuring judicial
accountability and public confidence ' It is axiomatic that especially judicial processes
a fortiori in cases of great public interest affecting large numbers of victims who are not
party to the action should be public. Indeed, within the context of criminal proceedings, the
principle of transparency in Court proceedings is set out in several international human
rights instruments.** Thus, the default is that Court proceedings, including the filings of the
parties, are public unless there is a reason for making them confidential.

At the ICJ, the Registry is responsible for assisting in the “administration of justice” and,
according to the Handbook of the ICJ, “[almong the Registry’s duties [in this regard] is that
of making the outside world aware of the Court’s work.™ Further, as Abbot et al. point
out, “[llegally, there is nothing in its Statute or the Rules of Court to prevent the ICJ from
deciding to make reports submitted pursuant to a provisional measures order accessible
to the public.” Indeed, it is important to note that, in the Order, the ICJ provided no reasons
at all for keeping the reports confidential. Arguably, prima facie it is in the interests of justice
and would encourage public confidence for the ICJ to, at the least, set out considerable
and compelling reasoning for the confidential status of Myanmar's reports. Absent such
justification, the confidentiality of the reporting appears in plain contradiction with the
requirements of elementary justice, the purposes of the Court in such a case, and the
very confidence and effectiveness which the Court must surely hope to inspire rather
than undermine.

B. The Gambia v. Myanmar: A case unlike others at the ICJ

While commentators have alluded to the “practice of the Court”, The Gambia v. Myanmar
case differs in important respects to those other cases, including those involving the
Genocide Convention. Unlike in cases where the ICJ functions as a dispute resolution
body between two States in concern of matters exclusively between them (e.g. territorial
delimitations, trade, or diplomatic relations), and where it may be beneficial to the exclusive
interests of the parties for the Court to discretely mediate between the two, the character
of The Gambia v. Myanmar case is decidedly a public interest case.



The Gambia v. Myanmar case involves both erga omnes obligations (those owed to the
international community as a whole) and erga omnes partes obligations (those owed by
any State party to all the other States parties to a Convention). In the Bosnia v. Serbia case,
the ICJ held that “the rights and obligations enshrined by the [Genocide] Convention are
rights and obligations erga omnes™ i and has repeatedly recognized that the principles laid
out in the Convention are a part of customary international law and that the prohibition on
genocide has jus cogens status.

With respect to the erga omnes partes obligations, the Court held that:

“[A]ll the States parties to the Genocide Convention have a common interest to en-
sure that acts of genocide are prevented and that, if they occur, their authors do not
enjoy impunity. That common interest implies that the obligations in question are
owed by any State party to all the other States parties to the Convention.”V

Further, it should be highlighted that The Gambia's own interest in bringing the case is
based solely on the erga omnes and erga omnes partes character of the Genocide
Convention's obligations. In this regard, The Gambia did not argue that it was “specially
affected” by Myanmar’s alleged violations of the Convention for purposes of its standing
to bring the case ™ As argued in a different context before the ICJ in an application that
was ultimately dismissed: “[Erga omnes obligations,] by their very nature, are owed to the
whole of the international community, and it makes no sense to conceive of them as sets
of obligations owed, on a bilateral basis, to each member of that community.” In line with
this argument, this case is of a distinct public interest nature in the sense that it does not
involve a traditional bilateral dispute between two States. Instead, The Gambiais in essence
representing not its own individual interests, but rather the international community’s
shared interest, of which it is a part, in the obligations of the Genocide Convention being
upheld by Myanmar. Specifically, moreover, The Gambia has invoked the interests of the
fifty-seven (57) Member States of the Organization of Islamic Cooperation, not to mention
its own express motivation, and the fact there are 152 States Parties to the Genocide
Convention. At a minimum, therefore, all those States (i.e. the great majority of the world)
are undoubtedly interested as part of the “international community as a whole”. Of course,
this is without any regard to the actually affected subjects of the case — the Rohingya
victims as a minority group.

However, despite the erga omnes character of the Genocide Convention's obligations
and the Court's explicit endorsement of the “‘common interest” of all State parties, the
international community and all other States parties to the Convention, except for The
Gambia, are excluded by virtue of the reports’ confidential status from being informed of
what measures Myanmar is undertaking to comply with the Order. Given that the first and
third provisional measures relate to preventing acts of genocide and preserving evidence
of alleged genocidal acts, this exclusion appears contradictory to the common interest of
State parties and the international community in precisely these same matters. Explicitly,
this engages the shared duty of all States parties under the Genocide Convention to prevent



genocide — a duty which the Court has stated arises “at the instant that the State learns
of, or should normally have learned of, the existence of a serious risk that genocide will be
committed.”i Clearly, the confidentiality of the reporting process obstructs States parties
from the very knowledge they require in order to act appropriately and effectively on their
now engaged obligations.

The dual erga omnes and erga omnes partes character of the obligations at issue, and
the corresponding interest of the international community and States parties in those
obligations being met, strongly suggests that there should be a presumption of publicity
for Myanmar's reports on its compliance with the Order. In other words, for a case such as
The Gambia v. Myanmar, the norm and consistent practice should be that reports are public
and that confidentiality should be justified only by compelling reasons from the Court.

C. The lack of detailed requirements in the Order and
the deteriorating situation on the ground

In theory, it could be argued that the interest of the international community and States
parties to the Convention is met by having access to the Order itself. However, one of
the unfortunate aspects of the Order is that it does not identify any specific actions that
Myanmar must take, particularly with regard to the first provisional measure, which it is
recalled requires Myanmartotake “allmeasures” within its power to prevent acts of genocide.

In its application, The Gambia had requested that the Court include specific acts that
Myanmar must prevent, such as the burning of homes or villages, the destruction of land
and livestock, and the deprivation of food and other necessities of life*l The Gambia's
request follows to some degree the FFM's analysis, which found that the failure to reform the
structural discrimination against the Rohingya in Myanmar's laws, policies and practices,
the destruction of homes and villages, food deprivation, and movement restrictions were
all factors that led the FFM to conclude that “there is a serious risk genocidal actions may
occur or recur.

In the Order, the Court did state that the measures Myanmar asserted it was currently
undertaking (namely repatriation initiatives, the promotion of ethnic reconciliation,
peace and stability in Rakhine State, and to hold its military accountable for international
humanitarian and human rights law violations) were insufficient and that, “[ijn particular,
the Court notes that Myanmar has not presented to the Court concrete measures aimed
specifically at recognizing and ensuring the right of the Rohingya minority to exist as a
protected group under the Genocide Convention.”* However, the Court declined to identify
any specific measures that Myanmar should undertake and instead merely restated the
Genocide Convention's general prevention obligations.

Leaving aside the veracity or even bona fides of representations made by Myanmar before
the Court, not to mention the situation since the coup d'état of February 1, 2021, the lack of
clarity and precision from the Court has given rise to confusion and uncertainty as to what
concrete actions the Court considers sufficient to prevent the commission of genocide.



The confidential status of Myanmar’s reports further prevents any understanding of what
Myanmar considers its prevention obligations to entail.

In terms of what is publicly known, it is likely that the three presidential directives issued by
Myanmar in April 2020* were included in its May 2020 report to the Court. These directives,
however, mainly echo the general terms of the provisional measures themselves, with
the exception of the third directive, which bans hate speech and incitement to violence.
However, these directives cannot be said to represent ‘concrete measures” that are
sufficient to ensure the Rohingya’s right to exist as a group.

Furthermore, it is not necessary to have access to Myanmar's reports to determine that the
discriminatory laws and policies against the Rohingya minority have not been repealed or
reformed. As just one example, based on the discriminatory provisions of Myanmar’s 1982
Citizenship Law, the Rohingya as a group are still unable to (re)claim their status as citizens
of Myanmar and were disenfranchised from participating in the November 8, 2020 national
elections held almost ten months after the provisional measures were ordered.* The FFM
and the United States Holocaust Memorial Museum, among others, have identified the
repeal or reform of this law as being necessary in order for Myanmar to comply with its
obligation to prevent the recurrence of genocide i

The situation in Myanmar has also not improved in any noticeable way. To the contrary, the
plight of the Rohingya minority appears to be deteriorating. In this regard, since the issuance
of the Order, Rohingya human rights organizations have argued that not only is Myanmar
not taking sufficient concrete measures to prevent genocide, but have also documented
crimes and human rights violations that indicate that the commission of genocide against
the Rohingya remains ongoing. " Further, the military’s actions in response to the coup
protesters demonstrates that the Order in itself has not had a deterrent effect on its criminal
behavior. Given that the Myanmar military, under the high command of Senior General Min
Aung Hlaing, was the main perpetrator of the violations that occurred during the 2016-2017
attacks and is currently actively committing crimes against civilians in relation to the coup
under the direction of the very same Senior General Min Aung Hlaing, the need for clarity
regarding what precise concrete actions are required of Myanmar is all the more urgent.

Making Myanmar’s reports public would permit other States, international organizations,
and the Rohingya themselves to engage with Myanmar and the Court on this critical issue.
As publication appears solely a decision of the Court and immediately available in the now
even greater public interest, in the absence of any indication of a compelling justification
to the contrary the Court should immediately act to make public Myanmar’s reports on
compliance with the provisional measures Order of January 20, 2020.

D. The lack of access to the reports frustrates States’ ability to determine
whether to intervene in the case

Notwithstanding the Court’'s own immediate action, one way in which States could engage
with the Court and Myanmar is by intervening in the case. Under Article 62 of the ICJ Statute



and Article 81 of the Rules, a State may request permission to intervene in a case where it
‘considerls] that it has an interest of a legal nature which may be affected by the decision
in the case”. This includes intervening in provisional measures proceedings.* Article 63
of the Statute grants a right to intervene “[w]henever the construction of a convention to
which states other than those concerned in the case are parties is in question”. Further,
under Articles 75 and 76 of the Rules, the Court may, on its own or at the request of a
party, issue further provisional measures or, based on a change to the situation, amend
the provisional measures already ordered. Each of these bases for immediate action is
available, and some States have declared already their intentions.

In February 2020, the Maldives announced its intention to intervene in the case, with
Canada and The Netherlands making a similar announcement in September of last
year> However, to date, none of these States have filed an application or declaration of
intervention. In October 2020, in light of the absence of publicly available reports, the United
States Holocaust Museum called on the Court, “following the submission of each progress
report, [to] assess whether the concrete measures put forward by Myanmar in that report
are sufficient for purposes of complying with the Court's order™ |f not sufficient, the
Museum called on the Court to proceed proprio motu under the Rules to issue further
or amended provisional measures so that Myanmar “can receive immediate guidance on
whether it is in compliance and can adjust its policy response accordingly.” i However,
despite the lack of visible policy reform and the deteriorating situation in Myanmar, the
Court has not reacted to the information contained in Myanmar's first or second report.
The Court’s inaction makes it all the more necessary that States take action to ensure that
Myanmar is complying with the Order.

Yet, not having access to Myanmar's reports frustrates the ability of States to determine
whether it is appropriate to intervene, including with respect to the provisional measures.
Making Myanmar’s reports public could encourage other States to intervene in the case with
respect to what the Convention’s obligation to prevent genocide entails and the scope of
measures that are required to ensure compliance with that obligation. It would also provide
States with access to the necessary information to assess whether there is a need for
further provisional measures or an amendment to the current Order. Given the erga omnes
partes character of the Convention's obligations, which extend to the provisional measures,
it would benefit all States parties to the Convention to have access to Myanmar's reports.
This is even more so the case in light of the military coup, which would appear to constitute
a serious “change to the situation” in Myanmar that carries with it significant increased risk
of violence and other violations being committed against the Rohingya minority and which,
as mentioned above, has been documented to actually be occurring.

E. Third party States’ obligation to prevent genocide

The obligation to prevent and punish genocide applies to all State parties to the Convention,
not just Myanmar>* This means that not only do States have a common interest in
ensuring that the erga omnes obligations of the Convention are upheld, they also have
their own binding obligation under the Convention to take steps to prevent and to punish



genocide as a third party State.

As mentioned above, the ICJ has held that “a State’s obligation to prevent, and the
corresponding duty to act, arise at the instant that the State learns of, or should normally
have learned of, the existence of a serious risk that genocide will be committed.” The Court
further explained that:

“Various parameters operate when assessing whether a State has duly discharged
the obligation concerned. The first, which varies greatly from one State to another,
is clearly the capacity to influence effectively the action of persons likely to commit,
or already committing, genocide. This capacity itself depends, among other things,
on the geographical distance of the State concerned from the scene of the events,
and on the strength of the political links, as well as links of all other kinds, between
the authorities of that State and the main actors in the events. The State’s capacity
to influence must also be assessed by legal criteria, since it is clear that every State
may only act within the limits permitted by international law.™"

It should be stressed that the fact that the ICJ issued the provisional measures Order puts all
States on notice of the existence of a serious risk of genocide being committed against the
Rohingya minority. Further, in order to meet their own prevention obligation, States may take
other actions outside of bringing or intervening in the case before the ICJ — actions which
are available to each State party, arguably constituting an obligation and certainly a right.
Such actions need not be adversarial, but could potentially include providing assistance
and support to the Government of Myanmar in preventative actions that it is undertaking.
States may also consider using their influence within the United Nations organs to push for
greater protections for the Rohingya. Many possibilities could be considered.

However, the confidential status of Myanmar's reports prevents other States from assessing
whether they might be able to influence, either directly or through the United Nations, or
potentially assist Myanmar in the actions that it is taking. Put simply, the confidential
status of Myanmar's reports prevents other States parties to the Convention from ensuring
that they are meeting their own prevention obligations and limits their ability to use their
influence and political relationships with Myanmar to ensure that all measures possible are
taken to prevent genocide against the Rohingya from ongoing or recurring.

F. The role of the United Nations Security Council in maintaining and
restoring international peace and security

The United Nations Security Council has recognized in numerous resolutions that serious
and gross breaches of international human rights and humanitarian law constitute threats
to international peace and security. X" Genocide and the risk of genocide are clearly matters
that threaten international peace and security.X" The UN Security Council therefore has a
strong interest in closely monitoring Myanmar's compliance with the ICJ's Order.

Article 77 of the Rules read with Article 41(2) of the Court’s Statute provides that any
provisional measures ordered by the Court are to be communicated to the United Nations
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Security Council. However, there is no provision for the communication of Myanmar's
reports to the Council, nor does it appear that the reports are in fact being provided to it.
As already discussed, the Order itself does not provide much insight as to what concrete
measures Myanmar should undertake to ensure compliance with the Order. As such, absent
also having access to Myanmar's reports, the communication of the Order alone does not
appear to have much value, nor is it clear how the Order on its own could meaningfully
assist the Security Council in determining whether it should take any steps under its Charter
powers to protect the Rohingya’s right to exist as a protected group. Clearly, the spirit of
Article 41(2) of the Statute, especially in such a case as the Rohingya genocide, strongly
suggests that the reports on compliance should be conveyed to the Security Council in
order for the oversight to hold meaning.

Following the February 1, 2021 coup d'état, the UN Security Council has met three times
in closed session to discuss the situation in MyanmarX On April 9, 2021, at the initiative
of the United Kingdom, the Security Council held an Arria-formula meeting on Myanmar.
However, these meetings, while important, have focused primarily on the anti-democratic
coup and not on whether Myanmar is complying with the provisional measures Order.
The Security Council could take a more active role, such as by maintaining the situation
in Myanmar on its agenda, convening a meeting specifically to discuss Myanmar'’s
compliance with the provisional measures Order, and encouraging Myanmar to implement
policy and legislative changes that are necessary to fulfil its obligation to prevent by ending
the institutional discrimination against the Rohingya, as well as granting humanitarian aid
organizations access to Rakhine State to alleviate the deplorable living conditions to which
the Rohingya minority who remain in Myanmar are subjected.

Making Myanmar's reports publicly available would assist the Security Council, and its
individual members, in any of these or other potential actions. Further, as suggested by
Param-Preet Singh of the NGO Human Rights Watch, the UN Human Rights Council (HRC),
the General Assembly, and the Secretary-General can each “be more explicit in pressing
the Security Council to be active on the Myanmar file.” Thus, making Myanmar’s reports
public would also permit member States of the General Assembly and HRC, individually or
with those like-minded, to be more proactive and effective both in the bodies’ own remits
and in pressing the UN Security Council to fulfil its role in ensuring international peace and
security with respect to the actual situation and compliance with the Court's Order.

G. Enabling the active participation of the Rohingya

One of the more noticeable and troubling aspects of the ICJ proceedings is that the
Rohingya, despite being the very group that is the subject of the matter and that remains at
risk of genocide, are not parties in the case. They are the subject of genocide, but only the
object in the proceedings. This means that the Rohingya community does not have access
to confidential filings and is put in the same position as the general public, consigned to
reading the Court's press releases and publicly available documents. Yet, there can be no
question that no one has more of an interest in understanding what actions Myanmar is
taking in response to the Order than the Rohingya themselves. It is their very existence
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that remains threatened and their right to justice for the acts committed against them that
underpins the Order’s requirement of the non-destruction and preservation of evidence. It
is no exaggeration to say that the case and proceedings are of existential significance for
the Rohingya and the very raison d'étre of the action before the Court and of any measures
ordered.

As mentioned above, for almost a year Rohingya advocacy groups have called for the ICJ
to make Myanmar’s reports public. Sadly, given their lack of status before the Court,
these pleas have gone unanswered. Even more concerning is the real risk, highlighted
by the European Rohingya Council (representing 30 Rohingya advocacy groups), that
the Rohingya may interpret the Court’s non-action on Myanmar's reports filed to date as
indicating that the Court considers these minimal and superficial actions that are known to
the public to be sufficient to comply with the Order i The confidential status of Myanmar’s
reports risks undermining Rohingya trust and confidence in the Court and, more broadly,
in the real world value of protective measures and even the Convention’s obligation to
prevent genocide. Given the failure of the Court’s provisional measures to have an impact
on the Srebrenica genocide, the Court’'s enforcement of the Convention’s obligations, and
the rationale of protective measures, risks being viewed by endangered and vulnerable
populations as mere words on paper that do not offer a meaningful avenue for justice from
genocide or effective protection in the face of a serious risk of a genocide (re)occurring.

Making Myanmar's reports public would empower the Rohingya minority by giving them
access to the information they need to be active participants in the fight for their survival.
It would enable them to strengthen their advocacy efforts vis-a-vis the Government of
Myanmar (or, more exactly, now against the coup leaders and in potential cooperation
and prospective reconciliation with the National Unity Government), with other States, the
various mechanisms of the United Nations, and other international actors. And, it would
allow them, as the people who know best, to contest the veracity and sufficiency of the
actions that Myanmar is putting forward in its reports as evidence of its compliance with
the Court’s Order.

Moreover, the Court has the opportunity to modernize its practice, in the obvious interest of
justice, at least to act with cognizance of the victims — for the very subjects for which the
matter before the Court intends to protect and of which the Court has already acknowledged
that aim. Now the Court needs to act in a way not disconnected with the victims and their
right to exist — the meat of the case — along with the victims’ human rights to know, to
truth (as elaborated by the United Nations), and to effective participation in a suitable form
and mannerX® To ignore entirely or simply exclude the Rohingya, as they have exactly
endured as the oft-cited “most persecuted minority in the world”, means for the Court only
to perpetuate the experience of the Rohingya. In the spirit of the UN Charter which gives
the Court its own life, the Court must reconcile its own conduct with respect for human
rights stipulated in the Charter on which the Court relies and draws its own authority and
legitimacy.
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lll. Conclusion

The Genocide Convention was the first human rights treaty adopted by the General
Assembly of the United Nations on December 9, 1948. Its promise that genocide should
never happen again was a direct result of the horrors of the Holocaust, one of the most
shocking human tragedies of the twentieth century. The United Nations’ commitment of
“never again’, to learn from and not repeat history more than 70 years later, is still difficult
to translate into action, even when it is most needed to protect who are most likely to be
again the victims of genocide — minorities.

The ICJ’'s unanimous decision to grant provisional measures in the case of The Gambia
v. Myanmar marked an important moment of recognition of the extremely precarious
and vulnerable position of the Rohingya minority in Myanmar. The Order underscores the
serious risks to life, safety, and their very existence as a group that the Rohingya continue
to face. However, well over a year since the issuance of the Order, it remains unclear what,
if anything, Myanmar is doing in terms of “concrete measures” to comply with the Order.

The raison d'étre of The Gambia v. Myanmar case rests on the erga omnes and erga omnes
partes obligations under the Genocide Convention, obligations in which all State parties
and the international community as a whole have a common interest in seeing fulfilled,
leading to the conclusion that Myanmar's reports should be public as the default position.
Absent a compelling reason for the confidential status, the Court should make Myanmar’s
reports available to all States and interested observers, i.e. “the international community as
a whole”.

Further, in order to ensure that the protective measures achieve their stated goals and result
in meaningful actions that prevent the recurrence of genocide and ensure that perpetrators
of the alleged prior genocide can be held to account, the ICJ should remove the confidential
status of Myanmar's reports and make them publicly available. In so doing, the Court
will enable other actors — from States parties, international organizations, and Rohingya
advocacy groups, to the various bodies of the United Nations — to play a more active,
and proactive, role in ensuring that Myanmar fully complies with the protective measures
ordered. Making the reports public will also enable other States parties to ensure that they
are taking all measures possible with respect to their own obligations under the Genocide
Convention. Most importantly, it would also allow the Rohingya themselves to engage in a
more meaningful manner in the protection of their rights under the Convention and of their
full rights to human rights and dignity under the UN Charter and related instruments. Finally,
in the face of the obviously changed and deteriorated circumstances notably subsequent
to the coup d'état of February 1, 2021, the Court must act immediately to make public
Myanmar's reports on compliance with the provisional measures ordered on January 20,
2020.
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